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292 MICHIGAN LAW RBVIBW 

"The objection to the doctrine of cy-pres because of the excesses which have 
been committed in its name (for the most part when applied by the Chancellor 
of England, acting under the sign manual of the crown, rather than as a 
judge of a court of equity), is no longer to be regarded as of weight. Modern 
decisions have pruned the judicial doctrine so far as it may have needed 
pruning, and have confined it within sensible limits. The sound rule now is, 
at least in America, that courts will not execute 1 charitable trusts in a manner 
different from that intended, unless the intent cannot in the original mode be 
literally carried out; that they will preserve the substance, although the mode 
be departed from; and that they will not presume or invent an intention 
which the testator or donor has not fairly indicated." In connection with a 
review of some of the leading New Jersey cases upon the subject, the court 
says that "it can scarcely be denied that our courts have already accepted the 
cy-pres doctrine in its essence, although they have not labeled it with the 
name." * * * "On the whole," the court concludes, "we affirm that the 
judicial doctrine of cy-pres, as pruned and restrained by modern authorities, 
English and American, and as affected by our own decisions, has a proper 
place in our jurisprudence, and that after a proper inquiry, it may, if neces- 
sary, be applied to the management of the estate or fund in question." In 
connection with the discussion, the court quotes approvingly the following 
from the opinion of the Chancellor in Pennington v. Metropolitan Museum of 
Art et al., 65 N. J. Eq. n, 22, 55 Atl. Rep. 468, 472, which we give here as 
bearing upon the general proposition discussed in the case under review : "If 
trustees disclose a situation of their trust in which a slavish adherence to the 
terms of the trust will operate wholly to prevent the benefits intended by its 
creator, and they seek instructions and directions as to their duty, I think 
that instructions and directions for a course of conduct which, though differ- 
ent from that prescribed by the terms of the trust, will actually carry out the 
intent of the creator, may well be grounded upon and sustained by the neces- 
sity of the case. The benefits intended for the beneficiaries are the main 
subjects of consideration. The mades in which those benefits may be attained 
are incidental, and necessity may require a change of mode in order to pro- 
duce the intended effect." As sustaining in a general way the charitable 
donation in the case under review, see James Schouler, Petitioner, 134 Mass. 
426; Russell v. Allen, 107 U. S. 163; Academy of Visitation v. Clemens, 50 
Mo. 167; Cromie's Heirs v. Louisville Orphans' Home Society, 3 Bush. (Ky.) 
365. H. B. H. 



Duty op Vendee to See to Investment of Funds. — Many will no doubt 
be surprised to learn that the purchaser of land from one having title in his 
own right may be bound to follow the funds to a prescribed investment in order 
to mak« his title to the land good. That such a duty may be imposed on the 
vendee is illustrated by a recent case. 

A man devised his land to his daughter without defining the estate further 
than that it should be for her sole use and benefit, separate and free from the 
control of any husband she may marry; and this, by the statutes of the state 
would operate to give her the fee, as an equitable separate estate, though no 
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trustee were appointed. Her fee thus given was reduced from a fee-simple to 
a base fee, by virtue of a later provision of the will that, "if she shall not dis- 
pose of the estate she gets under this will by will, as she is empowered to do, 
and should die leaving no children or descendants, tiien the said real estate shall 
pass to the mother, and if she be dead, to her descendants." To the base fee 
thus given, the testator added the further restriction, that, "If the said Maggie 
sell the real estate she may obtain under this will, * * *, the proceeds must 
be invested in other real estate, and the title must be taken to her for her 
separate use, free from the control or debts of any husband she may have, and 
the purchaser must see to the reinvestment of the proceeds as above provided 
for, and the title shall not pass from her until the same is done, and nothing 
shall bar or estop her from getting or retaining the real estate she may get 
under this will but a reinvestment of the proceeds as above indicated." 
Maggie having thus a base fee with beneficial power to dispose in fee 
by deed or by will, subject to these provisions, she did marry, and later joined 
with her husband in a deed of the lands in question to A in consideration of 
$1450, which A paid to Maggie's husband and which the husband without 
protest by Maggie used in his business. Later A conveyed for value to Bair, 
and later Maggie filed this bill to free her title from the cloud created by these 
deeds. The court held that A and Bair were bound to take notice of the 
matters stated in their chain of title, that no title passed till the proceeds were 
invested in real estate and title thereto taken in Maggie's name as the will 
directed. It was also held that Maggie was not bound by any estoppel, and 
being a married woman she was not bound by the covenants of title in the 
deed. Therefore, the court granted the complainant's bill, and decreed the 
deeds void and the title to be in her. Bell v. Bair et al., 1905, Kentucky ("not 
to be officially reported"), 89 S. W. Rep. 732. 

It will be noticed that her title was both legal and equitable, that it was a 
base fee with beneficial power of disposal in fee, and yet that it was bound by 
this prohibition in the devise. The only case cited, and the only case we have 
been able to find on the point is a prior decision on the same will. Bell v. 
Mitchell ("not to be officially reported"), 17 Ky. Law Rep. 1335, 34 S. W. 695. 
The leading case on the duty of purchasers from executors and trustees to 
follow the proceeds is Elliot v. Merryman (1740), Barnardiston's Ch. Rep. 78, 
2 Atk. 41, 1 White & Tudor's Lead. Cas. Eq. 45. For a review of the decisions 
see note to this case and also 2 Sugden on Vendors c. 18. The rule in these 
cases seems to be that if land is directed to be sold to pay particular charges 
named the purchaser is bound to see that the charges are paid; but if the land 
is made liable merely to sale to pay debts in general or to be invested till some 
suitable time for future disposal, the purchaser is merely required to see that 
the money is paid to the trustee or executor. J. R. R. 



The Power to Declare a Forfeiture and Sell Property Used in Viola- 
tion of a Statute. — "If I am correct in this opinion," says Mr. Justice 
Connor, in dissenting from the conclusion of the majority of the Supreme 
Court of North Carolina, "this case marks an epoch in our jurisprudence, and 
stands forth as a departure from the ancient landmarks made by the fathers 



